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Criminal Procedure (Sentencing Guidelines) Regulations, 2023

PREAMBLE

WHEREAS section 334A of the Criminal Procedure and
Evidence Act [Chapter 9:07], empowers the Judicial Service
Commission, from time to time, to convene a judicial conference
for purposes of formulating sentencing guidelines and in particular,
provide for—

(a) inquiries and investigations to be conducted by courts
prior to sentencing offenders;

(b) the factors to be considered by courts when sentencing
offenders;

(c) formsofpunishmentthatmay beimposed as alternatives
to custodial sentences;

(d) principles and criteria which will assist in promoting
consistency insentencing and theequitable administration
of criminal justice in Zimbabwe;

AND WHEREAS section 334A(1) of the Criminal Procedure
and Evidence Act further provides that the sentencing guidelines shall
be in the form of a table of presumptive penalties supplemented by
additional guidelines addressing such of the factors as the judicial
conference considers relevant:

NOW, THEREFORE, it is hereby notified that the Minister of
Justice, Legal and Parliamentary Affairs, has in terms of section 389
as read with section 334 A (9) of the Criminal Procedure and Evidence
Act, approved the following Sentencing Guidelines Regulations —

Title

1. These regulations shall be cited as the Criminal Procedure
and Evidence (Sentencing Guidelines) Regulations, 2023 (“these
guidelines”).

Object

2. The object of these guidelines is to foster public confidence
in the criminal justice system by promoting consistency and
transformative justice in sentencing and eliminating unwarranted
disparities in the punishment of offenders.
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Interpretation
. In these guidelines—

“Act” means the Criminal Procedure and Evidence Act
[Chapter 9:07];

“aggravating circumstances” means those factors or
circumstances expressly listed as such by provisions of
the Criminal Law Code or any other enactment, including
the factors and circumstances listed in section 8 of these
guidelines, and without limitation on any other factors
or circumstances which a court may take into account
as warranting an augmented sentence;

“child” means any person under the age of eighteen years;

“crime” means any conduct punishable by the Criminal Law
Code or as a criminal offence by any other law;

“court” or “the court”, in relation to any matter dealt with
under these guidelines, means the Supreme Court, the
High Court, the magistrates court or any other court
specified in a particular statute;

“Criminal Law Code” means the Criminal Law (Codification
and Reform) Act [Chapter 9:23];

“domestic violence” means violence as defined in section 3
of the Domestic Violence Act [Chapter 5:16];

“elderly offender” for the purposes of these guidelines, means
a person aged seventy years and above;

“judicial officer” means any judge or magistrate, whether
appointed in a substantive or acting capacity;

“mitigating circumstances” means those factors or
circumstances, including the factors and circumstances
listed in section 9 of these guidelines and found by the
court as lessening the moral blameworthiness of the
offender as warranting a diminished penalty;

“offence” means any conduct punishable under the Criminal
Law Code or as a criminal offence under any other
enactment;

“offender” means a person convicted of a crime or an offence;
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“person with disability” means a person with a physical,
mental or sensory disability, including visual, hearing,
or speech functional disability, which gives rise to
physical, cultural or social barriers inhibiting him or
her from participating at an equal level with other
members of society in activities, undertakings or fields
of employment or recreation that are open to other
members of society;

“presumptive penalty” means a penalty expressed as a specific
amount of a fine or a specific period of imprisonment
or both that is midway between an augmented penalty
which may be imposed in aggravating circumstances
and a diminished penalty which may be imposed in
mitigating circumstances;

“probation officer” means a personregistered as a social worker
in terms of the Social Workers Act [Chapter 27:21],
who is appointed in terms of the Criminal Procedure
and Evidence, Regulations No. 487 of 1937,

“special circumstances” means any extraordinary factor
arising out of the commission of the offence or which are
peculiar to the offender, but does not include mitigating
features which are of general application, justifying why
a mandatory sentence should not be imposed;

“victim impact statement” means a pre-sentencing statement
made by the victim of a crime or other person and
presented to the court that details the physical,
psychological, social or financial consequences of the
offence on the victim or any other person connected to
the victim;

“vulnerable victim” means any victim of an offence, who due
to his or her age, gender, physical or mental condition
or the particular environment of the commission of the
offence, is at greater risk to the crime than normal.

Application

4. These guidelines shall apply to all criminal proceedings in
the Supreme Court, High Court, magistrates court or any other court
specified in a statute.
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Binding nature of guidelines on judicial officers

5. (1) Where these guidelines have provided for a presumptive
penalty, the courts shall pay due regard to the applicable sentencing
guidelines when sentencing offenders.

(2) Where a sentencing court departs from a prescribed
presumptive penalty as provided for in these guidelines it shall give
reasons for that departure.

Objectives of sentencing

6. (1) The objective of a sentencing court shall be to correct,
rehabilitate and punish a convicted offender to the extent and in such
a manner that is just and proportionate. All sentences imposed must
meet one or more of the following objectives —

()

(b)

(©)

(d)

(e)

Reformation/Rehabilitation: aimed at promoting a sense
of responsibility on the part of offender and providing
for opportunities to assist in his or her rehabilitation as
productive and law-abiding member of society;

Retribution: aimed at ensuring that the offender should
face a sentence that is equal in measure to the harm he
or she has caused;

Deterrence: aimed at preventing or discouraging the
offender from reoffending in future and to deterring
other persons from engaging in criminal conduct;

Protection or prevention: aimed at protecting the public
by separating certain offenders, especially dangerous
or persistent offenders, from society, where necessary;

Restitution and Compensation: aimed atensuring thatthe
victim of the offence is recompensed for the injury which
he or she has personally suffered or that any other person
who can show some substantial and peculiar interest in
the issue of the trial arising out of some injury which
he or she individually suffered by the commission of
the offence is compensated, and that the offender loses
the benefits received from the criminal conduct. This
includes restoration which is aimed at providing redress
to the victim or the society affected by the crime.
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(2) All sentences must meet the following criteria—

()

(b)

(©)

Proportionality: meaning the sentence imposed
should be the least onerous sanction appropriate in the
circumstances and the maximum penalty prescribed for
an offence should be imposed only in the most serious
of cases;

Parity/Equality: meaning that a sentence should be
consistent with sentences imposed on other offenders
for similar offences committed in similar circumstances;

Totality: meaning that the nature and combined duration
of the sentence imposed and any other sentences imposed
on the offender should not be excessive.

Nature of punishment

7.Subject to the Act, the Criminal Law Code, and any other law,
a court may impose any one or more of the following punishments —

(a)
(b)
(©)
(d)
(e)
()

sentence of death;

imprisonment for life;

imprisonment for a determinate period;
extended imprisonment;

a fine;

community service.

General provisions on aggravating circumstances

8. Subject to the Criminal Law Code or any other law, the
following circumstances shall be taken as aggravating—

(a)
(b)
(©)
(d)

(e)

previous conviction(s);
evidence of prior planning and premeditation;

where the offence was committed in furtherance of
organised crime or the perpetrator was part of an
organised criminal gang;

where the offender targeted, harmed or prejudiced a
vulnerable victim(s);

where the offence was committed with repeated,
gratuitous violence and/or cruelty or other forms of
degradation;
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()
(2)

(h)
@

()
(9]

@

(m)

where the offender abused a position of power, authority
or trust;

where the offender played a leading or significant role
in the commission of the offence;

there were multiple victims or multiple incidents;

afirearmor other dangerous weapon was used to commit
the offence;

the offence resulted in considerable material or economic
loss to a victim of crime;

the offence was targeted at a law enforcement officer
or public prosecutor performing his or her functions
as such, whether on duty or not, or a law enforcement
officer or public prosecutor who was targeted by virtue
of his or her holding such a position;

the offence was targeted at a person who has given or
is likely to give material evidence with reference to
offence referred to in the First Schedule of the Act; and
where the motive for the offence was founded on any

one or more of the prohibited grounds of discrimination
listed in section 56(3) of the Constitution.

General provisions on mitigating circumstances

9. Subject to the Criminal Law Code or any other law, the
following factors may be taken into consideration by the court as
mitigating the sentence that may be imposed —

()
(b)

(©
(d)

(e)
®

(2)

the person is a first offender;

the offender readily admits the charge(s) and pleads
guilty;

evidence of genuine remorse or contrition;

evidence of physical or mental impairment of the
offender;

youthfulness of the offender;

remote likelihood of re-offending and positive prospects
for rehabilitation;

the offender is elderly or is a female;
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(h) evidence of provocation by the victim;

(i) where applicable, evidence that intoxication was a
contributing factor in the commission of the offence.

(j) evidence thatrestitution or compensation was voluntarily
made by the offender;

(k) evidence that the offender played a minor role in the
commission of the offence; and

(1) evidence that the offender spent inordinate time in pre-
trial detention.

For the avoidance of doubt, itis declared that the circumstances
enumerated in sections eight and nine as being aggravating or mitigating
are not exhaustive, and that a court may find other circumstances in
which any offence is committed to be either aggravating or mitigating
for the purposes of arriving at an appropriate sentence.

Table of presumptive penalties

10. The table prescribes for each offence included therein, a
presumptive penalty, together with the aggravating and mitigating
circumstances that may justify a sentencing court in departing from
the presumptive penalty.

Offences with prescribed minimum penalties

11. Where a minimum penalty is prescribed in the enactment
concerned as punishment for the offence the court—

(a) upon convicting the offender and before imposing
sentence shall explain to the offender the meaning of
special circumstances and inform him or her that the
burden of proving the existence of special circumstances
lies on him or her;

(b) shall record the explanation of special circumstances
and the reply or any statement made to court by the
offender in connection with the existence of special
circumstances;

(c) where it finds that no special circumstances exist
shall impose the minimum penalty prescribed by the
enactment concerned as punishment for the offence;

(d) where it finds that special circumstances exist shall
record the factors it found as constituting special
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circumstances and impose an appropriate sentence after
taking into account both the mitigating and aggravating
circumstances in the matter.

Pre-sentencing hearing
12. (1) Prior to sentencing an offender, a court shall inquire into
and investigate the following—

(a) the characteristics of the offender including his or her
social background;

(b) thecharacteristics of the victim(s) of the offence including
the impact of the offence on such victim(s);

(c) the probability of the offender committing a similar or
other offences;

(d) thedesirability or need to protect the victim(s) or society
from the offender; and

(e) the ability of the offender to make restitution to the
victim(s) or to society.

(2) The offender shall address the court first, personally or
through a representative on matters listed in subsection (1) and on
any other mitigating factors. In doing so, the offender may call the
evidence of witnesses.

(3) The State shall have the onus to produce proof of the
offender’s previous convictions if any and evidence on all the matters
listed in subsection (1) if any.

(4) The court shall explain to the offender his or her right of
response and shall afford the offender the opportunity to respond.

Sentencing judgment

13.(1) Ajudicial officer shall give his or her reasons for sentence
in the form of a sentencing judgment.

(2) The court shall write a sentencing judgment which follows
as near as possible the structure prescribed in the Second Schedule.

(GENERAL AND MISCELLANEOUS PROVISIONS AS TO PUNISHMENTS

Imprisonment

14. (1) Subject to the provisions of the Table of Presumptive
Penalties, before imposing a sentence of imprisonment the sentencing
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court should first consider all appropriate non-custodial forms of
punishment and shall take into account the following factors—

(a) the likelihood of the offender reoffending;

(b) the likelihood of the offender reforming himself or
herself whilst in prison;

(c) the deterrent value of the sentence;

(d) whether the sentence can be justified only in terms of
retribution;

(e) whether the sentence can be justified on the basis of
protecting society by keeping a hardened offender off
the streets.

Imprisonment in default of payment of a fine

15. Whenever a person is convicted of an offence punishable
by a fine, the court may, in imposing a fine, impose a period of
imprisonment as an alternative to the fine.

Periodical imprisonment

16. (1) Where a person is convicted of an offence specified in
the Sixth Schedule to the Act, the court may, instead of imposing any
other punishment, sentence that person to periodical imprisonment
for a period not less than ninety-six hours and not more than two
thousand hours.

(2) A court opting for periodical imprisonment shall first
ascertain from the officer in charge of the appropriate prison facility
that accommodation for the purpose is available, without which
periodical imprisonment cannot be imposed.

(3) Periodical imprisonment may be considered if
imprisonment is the appropriate penalty for the offence and if, for
example,itis desirable that an offender who is in regular employment
should be allowed to continue his work and support his family while
serving his sentence.

(4) The court may consider imposing a sentence of periodical
imprisonment, where appropriate, on a person convicted of the
following offences —

(a) driving with a prohibited concentration of alcohol in
the blood;
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(b) driving while under the influence of alcohol or a drug;
(c) refusing to submit to a breath analysis test;
(d) refusing to supply a blood sample upon request by a
police officer;
(e) failing to pay maintenance.
Fine
17. Where a statute provides for a penalty of a fine or
imprisonment, a sentencing court shall first consider the option of a

fine and where it is considered that a fine is not appropriate the court
shall then consider other non-custodial sentences.

Community service

18. (1) Subject to section 350A of the Act and to the existing
Community Service Guidelines,a community service penalty may be
imposed on a person convicted of any offence, unless a law expressly
provides that a community penalty may not be imposed.

(2) Community service may be imposed —

(a) as an alternative to a fine;

(b) as a condition of suspension of a sentence of
imprisonment;

(c) directly as a substantive sentence:

Provided that the court shall give reasons for the community
service order.

(3) Where community service is imposed as an alternative
to a fine, it shall only be imposed where the appropriate sentence is
a fine and the convicted person is genuinely unable to pay the fine.

(4) The court may impose community service directly where
it does not wish the convicted person to go to prison or to pay a fine,
for example, where the fine might be paid by someone else or where
a fine would have little deterrent effect but imprisonment would be
inappropriate.

(5) The Court imposing community service shall specify —

(a) the number of hours per month of community service
that the person is required to serve; and
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(b) the type of community service work that the person is
required to perform.

(6) Where a minimum penalty is prescribed in the enactment
concerned as punishment for the offence, it shall be impermissible
for the court to impose a community service sentence.

Concurrent and cumulative sentences

19. (1) The discretion to impose concurrent or consecutive
sentences lies with the court having regard to the principle of totality.

(2) Where a person is convicted at one trial of two or more
counts, the court shall impose separate sentences for separate offences.

(3) The court may only consider the imposition of one globular
sentence for two or more offences where the offences are the same
or are of a similar nature and are closely linked in time.

Postponement or suspension of sentence

20. (1) Subject to section 358 of the Act any court which has
convicted a person of any offence other than an offence specified in
the Eighth Schedule of the Act may —

(a) postpone the passing of sentence for a period of up to
five years and release the offender on such conditions
as the court may specify; or

(b) pass sentence, but suspend the whole or part of it for
up to five years on such conditions as the court may
specify; or

(c) sentence the offender to a fine, and alternatively to a
period of imprisonment, but give the offender time to
pay.

(2) The conditions of postponement or suspension of sentence

may relate to any one or more of the following matters—

(a) good conduct;

(b) compensation for damage or pecuniary loss caused by
the offence;

(c) subject to the consent of the victim, the rendering of
some specified benefit or service to any person injured
or aggrieved by the offence;
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(d)

(e)
®

(2
(h)

the rendering of service for the benefit of the community
or a section thereof;

submission to instruction or treatment;

submission to the supervision or control of a probation
officer or other suitable person;

compulsory attendance or residence at some specified
centre for a specified purpose;

any other matter which the courtconsiders it necessary or
desirable to specify having regard to the interests of the
offender or any other person or of the public generally.

(3) The court shall ensure that the conditions it specifies for the
postponement or suspension of sentence are appropriate to the crime
and stated with such precision that the offender clearly understands
the ambit of the condition.

Special categories of offenders

21.(1) Where the offender is a child the court shall have regard
to the following—

()

(b)
()

that the best interests of the child are the paramount
consideration when determining the most appropriate
sentence to impose and the court shall strive as best
as it can to ensure that the sentence is rehabilitative in
nature;

areport prepared by a probation officer is a compulsory
part of the pre-sentencing information;
imprisonment as a sentence imposed on a child is to be

used only as a last resort and then only for the shortest
possible period of time.

(2) Where the offender is a female the court shall have regard
to the following principles—

(a)

(b)

non-custodial sentences should, where possible, be
considered in respect to pregnant women, nursing
mothers or women with dependent children;

imprisonmentin respect to female offenders should only
be considered where the offender has been convicted
of an offence which is serious or violent or where the
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()]

@)

3)

(c)

female offender was jointly convicted with a male
offender and there is nothing to indicate that the male
offender was the dominant partner;

where evidence is presented showing that the offenderis a
primary caregiver, then, the court shall ascertain and take
into account the effects of a sentence of imprisonment on
the dependents if such a sentence were to be imposed.

(3) Where the offender is an elderly offender, the court shall
have regard to the health status and increased physical vulnerability
of the offender, and unless the offence is serious in nature, shall avoid
imposing a custodial sentence.

(4) Where the convicted offender is a person with disabilities
before imposing any sentence the court shall consider the nature and
severity of the disability and the effects of the disability in regard the
capacity of the offender to cope or comply with the proposed sentence.

(5) Where the offender has a drug dependency problem the
court shall have regard to the following—

(a)
(b)

Introduc

that persons with drug dependency problems are both
victims and perpetrators of drug offences;

a court sentencing a person with a drug dependency
problem convicted of possession or use of drugs,
shall impose a sentence that strikes a balance between
deterrence and rehabilitation.

FIrsT SCHEDULE (Section 12)

SENTENCING PROCEDURE
tion

[Nature of the offence for which the offender was indicted or charged,
and any other relevant information (age, who the offender is]

The plea
[Record

the offender’s plea]

The relevant facts

[If there
[If there

was a contested trial, refer briefly to the evidence called]
was a plea of guilty, refer to the summary of facts or the agreed

basis of plea]
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“

&)

(6)

O]

®)

&)

(10)

an

12)

)

€]

The law
[Explain the meaning of special circumstances to the offender]
[The explanation given to the accused must be recorded]

Offender’s statement on offender characteristics
[Record the statement and evidence given by the offender in respect to
his or her characteristics and mitigation generally]

Rebuttal by the state

[Record the statement and evidence by the state on the offence
characteristic, impact of the offence on the victim(s) and aggravation
generally]

Response by the offender
[Record the statement of the offender in response]

Ruling
[Record ruling including special circumstances found to exist, if applicable
and explain to the offender the court’s finding]

Pronounce Sentence
[Where no special circumstances are found proceed to explain the sentence
to the offender and ensure that it is properly recorded]

Where special circumstances are found to exist—

[Proceed to hear and record aggravation and mitigation]

[Consider reports and other written documents provided to the court, if
any, e.g. social worker report, forensic psychiatric report, medical reports,
testimonials]

The normal range
[Case law in respect to the offence and suggested range and type of
sentence]

Pronounce Sentence

[Explain the sentence to the offender and ensure that it is properly
recorded]

[Record/explain the interplay of mitigating and aggravating factors that
justify the sentence imposed in detail]

SECOND SCHEDULE (Section 13)

STRUCTURE OF SENTENCING JUDGMENT

Introduction

[State the offence for which the offender was indicted or charged, and
any other relevant information for example name, age and sex]

The plea
[Record the offender’s plea]
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3

@

(&)

(6)

)

®)

(C)]

10

Conviction on different offence

[Where offender is convicted on an alternative charge or a permissible
competent charge, indicate this fact]

The relevant facts
[If there was a contested trial, refer briefly to the evidence called]

[If there was a plea of guilty, refer to the summary of facts or the agreed
factual basis of plea]

The law

[Statutory provisions: state relevant provisions e.g., minimum/maximum
sentence provisions, mandatory disqualification, etc.]

[Common law: guideline sentencing judgments, established sentencing
trends]

Reports and other written documents provided to the court (if none were
produced or are relevant, please state)

[Social worker reports]
[Forensic psychiatric reports]
[Medical reports]
[Testimonials, etc.]

The normal range of sentence
[Case law in respect to the offence and suggested range and type of

sentence. If a presumptive penalty is provided, state as such]
Mitigating factors
[List the mitigating factors found to exist]

Aggravating factors
[List the aggravating factors found to exist]

Pronounce sentence

[Explain the sentence to the offender and ensure that it is properly
recorded]

[Record/explain the interplay of mitigating and aggravating factors that
justify the sentence imposed in detail]
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